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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

United States of America,
V.
TAKATA CORPORATION, .

Defendant.

Case No. 16-20810

Honorable George Caram Steeh
Offense:  Wire Fraud
Violation: 18 U.S.C. § 1343

Statutory Maximum Period of Probation:
18 U.S.C. § 3561(c) (five years)

Statutory Minimum Period of Probation:
18 U.S.C. § 3561(c) (one year)

Statutory Maximum Fine: 18 U.S.C.
§ 3571(d) (the greater of twice the gross
gain or twice the gross loss)

Statutory Minimum Fine:
None/Not Applicable
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Rule 11 Plea Agreement

The United States of America, by and through the Department of J u.stice,
Criminal Division, Fraud Seetion and the United States Attorney’s Office for the
Eastern District of Michigan (collectively, the “Offices™), and the Defendant, Takata
Corporation (the “Defendant”), by and through its undersigned attorneys, and

“through its authorized representative, pursuant to authority granted by the
Defendant’s Board Qf Directors, hereby submit and enter into this plea agreément
(the “Agreement”), pursuant to Rule 11(c)(1)(C) of the Federal Rules of Criminal
Procedure. The terms and conditions of this Agreement are as follows: |
1. Guilty Plea

A.  Waiver of Indictment and Venue

Pursuant to Fed. R. Crim. P. 7(b), the Defendant agrees to knowingly waive
its right to grand jury indictment and its right to challenge venue in the United
States District Court for the Eastern District of Michigan, and to plead éuilty to the
First Supefseding Information (the “Inforination”).

B. | Count of Conviction

- The Information charges one count: wire fraud in violation of 18 U.S.C. §
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1343.- The Defendant agrees to persist in a guilty plea to that charge and, as set forth
below, to cooperate fully with the Offices in their investigation into the conduct
d‘escribed in this Agreement.

C. Elements of Offense

The elements of wire fraud are as follows:

(1) The defendant knowingly participated in, devised, or
intended to devise a scheme to defraud in order to obtain money or
property;
(2)  The scheme included a material misrepresentaﬁon or
concealment of a material fact;
(3) The defendant hadlthe intent tQ defraud;
(4)  The defendant used (or caused another to use) wire, radio
or television communications in interstate or foreign commerce in
furtherance of the scheme;
(5)  Each element listed above was cémmitted by éne or more of
the defendant’s employees or agents;

(6) The employee or agent was acting, at least in part, to Bengﬁt '
the defendant; and |

(7) The employee or agent was acting within the course and scope
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of the employee’s or ageﬁt’s employment,

D.  Statutory Maximum Penalty

The statutory maximum sentence that the Court can impose for a violation of |
Title 18, United States Code, Section 1343 is a fine of $500,000 dr twice the gross
pecuniary gain or gross pecuniary loss resulting from the offehse, whichever is
greatest, Title 18, United States Code,’ Section 3571(c), (d); five years’ probation,
Title 18, United States Code, Section 3561(c)(1); a mandatory special assessment of
$400, Title 18, United States Code, Section 3013(a)(2)(B); and restitution under
Title 18, United States Code, Section 3663 A, as applicable.

E.  Factual Basis for Guilty Plea

The Defendant is pleading guilty because it is guilty of the charge contained
in the Information. The Defendant admits, agrees, and stipulates that the factuai
allegations set forth in the Information and Attachment B are true and correct, that
it is responsible for the acts of its ofﬁceré, directors, employees, and agents
described in the Information and Attach‘ment B, and that the Information and
Attachment B accurately reflect the Defendant’s crimiﬁal conduct and intent.
2, Sentencing Guidelines |

A, | Standard of Proof

The Court will find sentencing factors by a preponderance of the evidence.,
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B.  Agreed Guideline Range
There are no sentencing guideline disputes. The parties agree that pursuant
to United States v. Booker, 543 U.S. 220 (2005), the Court must determine an

advisory sentencing guideline range pursuant to the United States Sentencing

Guidelines. The Court will then determine a reasonable sentence Wi‘&hin the
statutory range after considering the advisory sentencing guideline range and the
factors listed in Title 18, United States Code, Section 3553(a). The parties’
agreement herein to any guideline sentencing factors constitutes proof of those
factors sufficient to satisfy the applicable burden of prbof, The Defendant also
understands that if the Court accepts this Agreement, the Court is bound by the
sentencing provisions in Paragraph 3. The Offices and the Defendant agree that a
faithful application of the United States Senténcingv Guidelines (U.S.S.G.) to |
determine the applicablé fine range yie_l_ds the following analysis:
a. The 2016 U.S.S.G. are applicable to this matter. ' ‘

b. Offense Level. Bgiséd upon U.S.S.G. § 2B1.1, the total offense
' level is 41, calculated as follows:

(a)(1) Base Offense Level 7
(b)(1) Amount of Loss/Gain : 428 :

(b)(2)(A) Involved 10 or More Victims , +2
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(b)(10)  Substantial Part of Scheme Committed
- from Outside the United States/Involved
Sophisticated Means +2

| (b)(15) Reckless Risk of Death or Serious Injury ~ +2

TOTAL ‘ | 41

c. - Base Fine. Based uponU.S.8.G. § 8C2.4(a), the base fine is
- $481,848,850 (the pecuniary gain from the offense)

d. Culpability Score, Based upon U.S.S.G. § 8C2 5, the culpability
score is 8, calculated as follows:

(a)  Base Culpability Score , 5

(b)(1) the unit of the organization within which the offense
was committed had 5,000 or more employees and an
individual within high-level personnel of the unit
participated in, condoned, or was Wlllfully ignorant
of the offense +5

(g)(2) The organization fully cooperated in the

' Investigation and clearly demonstrated recognition
and affirmative acceptance of respon31b1hty for its
criminal conduct -2

TOTAL - | 8

Calculation of Fine Range:

Base Fine | $481,848,850
Multipliers 1.6 (min)/3.2 (max)
Fine Range | $770,958,160 (min)/

$1,541,916,320 (max)
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3. Sentence
Pursuant to Fed. R. Crim. P. 11(c)(1)(C), the United States and the Defendant
agree that the appropriate disposition of this case is as set forth below and agree to
rgcommend jointly that the Court, at a hearing to be scheduled at an agreed-upon
time, impose it.
A.  Relevant Considerations
The: Offices énter into this Agreement based on the individual facts and
circumstances presented by this case and the Defendant, A’mo’ng the factors
considered were the following;:
() Béginning on or about January 28, 2016, the Defendant began
- fully cooperating with the Offices’ investigation, including reporting the
conduct to the Offices, assisting and facilitating timely interviews of current
and former employees of the Defendant, promptly collecting and producing
evidence located in a foreign country along With translations, engaging in
frequent communication with the Offices about relgvant facts, and providing
all non-privileged facts relating to individual involvement in the conduct
described in the Information and Statement of Facts attached hereto as

Attachment B;
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(2)  the Defendant has cooperated with the National Highway Traffic
and Safety Administration (“NHTSA”) in connection with conducting recalls
of the affected products and in undertaking other remedial measures;

(3)  the Defendant has committed to continue to enhance its

compliance program and internal controls, including ensuring that its
compliance program satisfies the fninimum element§ set forth in Attachment
C to this Agreement;

| (4) the Defendant has agreed, as part of its continuing cooperation

obligations, and to ensure that the Defendant implements an effective

complianbe program, to the appo'mtmeﬁt of an independent compliance
monitor (the “Monitor™) for a period of three years in accordance with
Attachment D to this Agreement;

(5) the nature and seriousness of the offense;

(6) the Defendant’s prior criminal hiétpry;

(7)  the Defendant’s current financial condition;

(8) the Defendant has agreed to continue to cooperate with the
Offices in any ongoing investigation of the conduct of the Defendant and its
officers, direétors, employees, agents, business partners, and consultants

relating to the violation to which the Defendant is pleading guilty; and
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(9)  the Defendant’s present financial condition does not enable it to

both pay a guidelines fine and make restitution to its statutory Victims‘.‘

B.  Fine

The Defendant shall pay, directly or through its affiliates or subsidiaries, to
the United States a criminal fine of $25,000,000, payable in full within thirty days
of entry of the plea in this case. The Defendant shall not seek or accept directly or
indirectly reimbursement or indemnification from any external source with regard f
to the penalfy, restitution, disgérgemeht, or any other amountsv that Defendant pays
purSuant to the Agreement and the Court’s restitution order. The Defendant further
acknowledges that no tax deduction may be sought in connection with the payment
of any part of this $25,000,000 fine.

C. = Probation

The parties agree that a term of organizational probation for a period of three
years should be imposed on the Defendant pursvant to Title 18, United States Code,
Sections 3551(c)(1) and 3561(c)(1). The parties further agree, pursuant to U.S.S.G.
§ 8D1.4, that the term of probation shall include as conditions the obligations set A
forth in Paragraphs 5 and 6 below as well as the payment of the fine set forth in

Paragraph 3(B).
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D.  Special Assessment

The Defendant shall pay to the Clerk of the Court for the Ijnited States
District Couﬁ for the Eastern District of Michigan the mandatory special
assessment of $400, payable in full at the time of the entry of judgment‘following
the sentencing hearing in this matter, |

E. Restitution

The Defendant agrees to pay, directly or through its affiliates or subsidiaries,
$975,000,000 in restitution, as set forth below in this subparagraph. In addition,
the parties agree to submit a joint proposed restitution order to the Court, included
with this Agreement as Attachment E. The Defendant agrees not to seek or accept,
directly or indirectly, reimbursement or indemnification from any external source
with regard to the restitution amounts that the Defendant pays pursuant to the
Agreement and the Court’s restitution order. The Defendant further acknoWledges
that no tax deduction may be sought in connection with the payment of any part of
this $975,000,000 restitution.

(1)  Restitution Under 18 U.S.C. § 3663A. The Defendant agrees,

pursuant to Title 18, United States Code, Section 3663A(a), to pay
$481,848,850 to the victims of the defendant’s fraud scheme, that is, those

auto manufacturers who were defrauded in connection with their purchase of

10
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- Takata airbag systems utilizing non-compliant ammoniﬁm nitrate-based
inflators (“the victim auto manufacturers”) based on the provision of
materially false, fraudulent, and misleading documents, data, and
information, or a failure to provide material’information‘.

(2)  Additional Restitution, The Defendant agrees, pursuant to Title

18, United States Code, Section 3663(a)(3), to pay:
i, $125,000,000 in additional restitution to recompense individuals
“who suffered (or will suffer) personal injury caused by the
malfunction of a Takata phase-stabilized ammonium nitrate
(“PSAN”) airbag inflator; and |
ii. $368,‘1 51,150 in additional restitution to all auto manufacturers
’Fhat purchased airbags with PSAN inflators from Takata or any
of its subsidiaries, regardless of location.
-(3) | Timing. The Defendant agrees that it will maké the restitution
payments on the followiﬁg schedule:
i. The $481,848,850 in restituti‘én set forth in Paragfaph 3(B)(1)
will be paid in full by. the Defendant within five days after the
closing of the currently anticipated sale, merger, acquisition, or

combination involving a transfer of control of the Defendant,

11
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ii.

iii.

which must occur within 365 days after entry of the plea iﬁ this
case;

The $368,151,150 in additional restitution vsc‘et forth in Paragraph
3(E)(2)(ii) will be paid in full by the Defendant Within five days
after the closing of the currently anticipated sale, merger,

acquisition, or combination involving a transfer or control of the

Defendant, which must occur within 365 days after entry of the

plea in this case; and

The $125,000,000 in additional restitution set forth in‘Paragraph
3(E)(2)(i) will be paid in full by the Defendant within thirty days
of entry of the plea in this case. The parties agree that upon the
later of: (a) five years after entry of the plea in this case (the time
currently estimated by the Defendant for the recall of its
defective products to be completed); or (b) the date upon which
such recall is complete, any funds remaining of the
$125,000,000 in restitution monies provided for in this
paragraph shall be paid to the United States, The Defendant
agrees not to contest the payment of th¢sé monies to the United |

States.

12
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(4)  Administration of Restitution Payments. The parties agree,

pursuant to Title 18, United States Code, Section 3664(d)(6), that this court
has the authority to appoint a Spécial Master in this case. The parties further
égree that the appointment of a Special Master is apprOpﬂate and necéssary to
determine the proper administration and disbursement of the $975,000,000 in
restitution monies the Defendant will pay in this case. The parti¢s therefore
jointly recommend, as set forth more fully in Attachment E, that this Court \ :
‘appoint Kenneth Feinberg, or another appropriate and qualified person to
serve as Special Master, as detérminéd by.the Court, ‘to make findings of fact
and recommendations to this Court regarding: (a) the individuals and entities
who should receive restitution; and (b) the restitution amounts which these
individuals and entities should receive. The Defendant agrees to pay for all
costs, fées, and expenses incurred by the Special Master.
F.. Forfeiture | ' '
The Defendant agrees, pursuant to Title 18, United States Code, Section
981(a)(1)(C) and Title 28, United Stafes Code, Seotion 2461(c), to forfeit any
property, real or personal, that constitﬁtes, or is derived from, proceeds traceable to
the commission of the offenses. The parties agree that, pursuant to Federal Rule of

Criminal Procedure 32.2, a money judgment in the amount of $150,000,000 shall be

13
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sufficient to satisfy the Defendant’s forfeiture obligations under this Agreement.
The Defendant therefore agrees to the entry of a forfeiture money judgment in the
amount of $150,000,000 at the time the plea is entered in this case. The Offices
~agree, however, that if the Defendant fully complies with its obligations under

Paragraphs 3(B) and 3(E)(2)(i) above, the Offices will not seek to enforce or collect
on the money judgment.
4. Other Charges

In exchange for the guilty plea of the Defendant and the complete fulfillment
of all of its obligations under this Agreement, the Offices agreé that they will not
file additional criminal charges against the Defendant or any of its direct or indirect
affiliates, subsidiaries, or joint ventures based on (a) any of the conduct described in
the Information or Attachment B, or (b) information made expressly known and
specifically identified to the Offices prior to the date of this Agreement. This
Paragraph does not provide any protection against prosecution ‘for any crimes
committed in the future by the Defendant or by any of its officers, directors,
employees, agents or consultants, whether or not disclosed by the Defendant
pursuant to the terms of this Agreement. This Agreement does not close or preclude

the investigation or prosecution of any natural persons, including any officers,

directors, employees, agents, or consultants of the Defendant or its direct or indirect

14
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affiliates, subsidiaﬁes, or joint ventures, who may have been involved in any of the
matters set forth in th‘e' Information, Attachment B, or in any other mattgrs.b The
Defendant agrees fhat nothing in this Agreement is intended to release fhe
Defendant from any and all of the Defendant’s excise and income tax liabilities and
reporting ébligations for any and all ihcomé not properly reported and/or legally or
illegally obtained or derived. |
5; " The Defendant’s Obligations

A.’ Except as otherwise provided in Paragraph 6 below in connection
with the Defendant’s coopération obligations, the Defendant’s obligations under
the Agreement shall last and be effective for a period beginning on the date on
which the Information is filed and ending three years from the later of the date on
Which the Information is filed or the date on which the Monitor is retained by the
Defendant, as described in Paragraph 14 below (the “Term”). The Defendant
agrees, however, that, in th¢ event the Offices determine; in their sole discretion,
that the Defendant has failed speciﬁcally to perform or to fulfill completely leach
of the Defendant’é obligations under this Agreement, an ’extension or extensions of
the Term may be imposed by the Offices, in their sole discretion, for up to a total |
additional time period of one year, without prejudice to the Offices’ right to

proceed as provided in Paragraph 8 below. Any extension of the Term extends all

15
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terms of this Agreement, including the terms of the monitorship in Attachment D,
for an equivalent period. Conversely, in the event the Offices find, in their sole
discretion, that there exists a change in circumstances sufficient to eliminate the
need for the monitorship in Attachment D, and that the other provisions of this
Agreement have Eeen satisfied, the Term may be terminated eétrly, except for the
- Defendant’s cooperation obligations described in Paragraph 6 below.

B.  The Defendant agrees to abide by all terms and obligations of this |
Agreement as described herein, including, but not limited to, the following:

(D to plead guilty as set forth in this Agreemeﬁt;

(2)  to abide by all sentencing stipulations contained in this
Agreement,

‘(3) to appear, through its duly appointed representatives, as ordered
for all court appearances, and obey any other ongoing court order in this
matter, consistent with all applicable US and foreign laws, procedures, e_md
regulationé;

(4)  to commit no further crimes;

(5)  to be truthful at all times with the Court;

(6)  to pay the applicable fine, restitution, and special assessments;

(7)  to cooperate with and report to the Offices as provided in

16
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Paragraph 6;

(8) to continue to implement a compliance and ethics program
designed to prevent and'detect fraudulent conduct throughout its
operations, includiﬁg but not lilni’;ed to the minimﬁm elerﬁents set forth in
Attachment C of this Agreement; and

(9)  toretain én independent compliance monitor for a term of
three years in accordance with Attachment D of this Agreement,

C.  The Defendant agrees that it will nof attempt to delay, fofestall, or
avoid payment of the criminal fine, restitution, and/or fbrfeiture in this case.
6. The Defendant’s Cooperation and Reporting Obligations

A.  The Defendant shall cooperate fully with the Ofﬁces in any and ail
matters relating to the conduct déscribed in the Information, this Agreement, and
Attachment B, subject ‘;0 clearly applicable law and regulations, until the later of
~ the date upon which all investigations and prosecutions arising out of such conduct
are concluded, or the end of the Term, At the request of the Offices, the
Defendant shall also cooperate fully with other domestic or foreign law
enforcement and regulatory authorities and agencies in any investigation of the
Defendant, its parent company or its affiliates, or any of its present or former

officers, directors, employees, agents, and consultants, or any other ’party, in any

17
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and all matters relating to the conduct described in the Inforrhation, this
Agreemeht, and Attachment B. The Defendant agrees that. its cooperation
pursuant to this paragraph shall include, but not be limited to, the following:

(1)  The Defendant shall truthfully disclose all factual
information not protected by a valid claim of attorney-client privilege or
attorney work product doctrine with respect to its activities, those of ifs
parentrcompany and affiliates, and those of its present and former
directors, officers, employees, agents, and consultants, including any
evidence or allegations and internal or external investigations, about
which the Defendant has any knowledgé or about which the Offices may
inquire. This obligation of truthful disclosure includes, but is not limited
to, the obligation of the Defendant to provide to the Offices, upon
request, any document, record or other tangible evidence about which the
Offices may inquire of the Defendant.

(2)  Upon request of the Offices, fhé Defendant shall desigﬁate
knowledgeable employees, agents or attorneys to provide to the Offices
the information and materials described in Paragraph 6(A)(1) above on
behalf of the Defendant. It is further understood that the Defendant must

at all times provide completé, truthful, and accurate information.

18
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(3) The Defendant shall use best efforts to rnake available, for
interviews or testimony, as requesfed by the Offices, present or former
officers, directors, employees, agents and consultants of the Defendant.

, This'bbligation includes, but is not limited to, sworn testimony before a
federal grand jury or in federal trials, as well as iﬁtervieWs with domestic
or foreign law enforcement and regulatory authorities. vCooperation
under thi‘s Paragraph.shall include identification of witnesses who, to the
knowledge of the Defendant, may have material information regarding
the matters under investigation.

(4)  With respect to any information, testimony, documents,
records or other tangible evidence provided to the Offices pursuant to this
Agreement, the Defendant consents to any and all disclosures, subjeét to
applicable law and regulations, to other governmental authorities,
including United States authorities and thoée of a foreign government of
such materials as the Offices, in their sole diséretion, shall deem
appropriate.

B.  Inaddition to the.obligations in Paragraph 6(A), during the Term;
should the Defendant learn of any evidence or allegation of a violation of U,S,

federal law, the Defendant shall promptly report such evidence or allegation to the

19
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Offices. Thirty days prior to the end of the Term, the Defendant, by the Chief
Executive Officer of the Defendant and the Chief Financial Officer of the
Defendant, will certify to the Offices that the Defendant has met its disclosure

obligations pursuant to this Paragraph, Each certification will be deemed a

material sfatement and representation by the Defendant to the executive branch of
the United States for purposes of Title 18, United States Code, Section 1001, and
it will be deemed to have been made in the judicial district in which thié
Agreeinent is filed.
7. Waiver of Appellate and Other Rights
A.  The Defendant understands that by entering into this agreemenf, the
Defend.ant surrenders certain rights as provided in this agreement. The Defendant
understands that the rights of criminal defendanfs include the following:
- (1)  the right to plead not guilty and to persist in that pleé;
(2)  the right to a jury trial;
(3) the righ"c' to be represented by COunsel——and if necessary
have the court appoint counsel—at trial and at every other stage of the

proceedings;

(4)  the right at trial to confront and cross-examine adverse

witnesses, to be protected from compelled self-incrimination, to testify

20
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and present evidence, and to compel the attendance of Witnesses; and
(5) buréuant to Title 18, United States Code, Section 3742, the
- right to appeal the sentence imposed.

B. Nonetheless, the Defendant knowingly waives the right to appeal the
conviction and any sentence within the statutéry maximuni described above (or the
manﬁer in which that sentence was determined) on the grounds set forth in Title 18,
United Stafes Code, Section 3742, or on any groﬁnd whatsoever except thoée
specifically excluded in this Paragraph, in éxcﬁange for the concessions made by
the United States in this plea agreement. This agreemeni does not affect the rights
or obligations of the United States as set forth in Title 18, United States Code,

‘ Secﬁon 3742(b). The Defendant hereby waives all rights, whether asserted directly
or by a representative, to request or receive from any department or agency of the
Unitéd States any records pertéining to the investigation or prosecution of this case,
including without limitation any records that may be sought under the Freedom of
Informatibn Act, Title 5,’United States Code, Séction 552, or the Privacy Act,

Title 5, United States Code, Section 552a. The Defendant waives all defenses
based on the statute of ﬁmitations and venue with respect to any prosecution relatéd
to the conduct described in Attachment B or the Information, including any

prosecution that is not time-barred on the date that this Agreement is signed in the

21
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event that: (a) the conviction is later vacated for any reason; (b) the Defendant
violates this Agreement; or (¢) the plea is later withdrawn, provided such
prosecution is brought within one year of any such vacation of convictién, violation
of agreement, or withdrawal of plea plus the remaining time period of the statute of
limitations as of the date that this Agreement is signed. The Offices are free to tak¢
any position on appeal or any other post-judgment matter. The parties agree that
any challenge to the Defendant’s sentence that is not foreclosed by this Paragraph
will be lirﬁited to that portion of the sentencing calculation that ié inconsisteﬁt with
(or not addressed by) this waiver. Nothing in the forégoing waiver of appellate
rights shall preclude the Defendant from raising a claim of ineffective assistance of -
counsel in an appropriate forum,

C. Federal Rule of Criminal Procedure 11(f) and Federal Rule of
Evidence 410 limit the admissibility of statements made in the course of plea
proceedings or pleadiscussions in both civil and criminal proceedings, if the guilty
plea is later withdrawn. The Defendant expréssly warrants that it has discussed |
these rules with its counsel and understands them. Solely to the extent set forth
below, the Defendant voluntarily waives and gives up the rights eriumerated in
Federal Rule of Criminal Procedure 11(f) and Federal Rule of Evidence 410.

Specifically, the Defendant understands and agrees that any statements that it

22
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makes in the course of its ‘guilty plea or in connection with the Information or this
Agreement, including the Statement of Facts set forth as Attachment B to the
Agreement, are admissible against it for any purpose in any U.S. federal criminal
proceeding if, even though the Offices have fulfilled all of their obligations under
this Agreement and the Court has imposed the agreed-upon sentence, the Defendant
nevertheless withdraws its guilty plea.
8. Breach of Agreement

A.  Ifthe Defendant (a) commits any felony under U.S. federal law; (b)
provides in connection with this Agreement deliberately false, incomplete, or
misleading information; (c) fails to cooperate as set forth in Paragraph 6 of this
Agreement; (d) fails to implement a compliance program with an independent
monitor as set forth in Paragraphs 5(B)(8) & (9) of this Agreement; or (e) ofherwise
fails to perform or to fulfill completely each of the Defendant’s obligations under
the Agreefnent,ﬁ including the obligation to pay restitution under Paragraph 3(E)
twhich includes the obligation to pay restitution within the specific time frames
referenced under Paragraph 3(E)), regardless of whether the Ofﬁces’ become aware
of such a breach after the Term of the Agreement, the Defendant shall thereafter be
- subject to prosecution for any federal criminal violation of which the Offices have

knowledge, including, but not limited to, federal criminal violations relating to the

23
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conduct set forth in the Information and Attachment B, which may be pursued by

the Offices in the United States District Court for the Eastern District of Michigan
or any other appropriate venue. Determination of whether the Defendant has

, breached the Agreement and whether to pursue prosecution of the Defendant shall
be in the Offices’ sole discretion. Any such prosecution may be premised on
information provided by the Defendant. Any such prosecuﬁon relating to the
conduct described in the ettached Statement of Facts or relating to cenduct known to
the Offices prior to the date on which this Agreement was signed that is not time-
barred by the applicable statute of limitations on the date of the signing of this
Agreement may be commenced against the Defendant, notwithstanding the
expiration of the statﬁte of limitations,‘ between the signing of this Agreement and
the expiration of the Term of the Agreement plus one year. Thus, by signing this
Agreement, the Defendant agrees that the statute of limitations with respect to any
such prosecution that is not time-barre‘d on the date of the signing of this Agreement
shall be tolled for the Term of the Agreement plus one year. The Defendant gives
up all defenses based on the statute of limitations, any claim of pre-indiotment |
delay, or any speedy tl*ial claim with respect to any such prosecution or action,
except to.the extent that such defenses existed as of the date of the signing of this

Agreement. In addition, the Defendant agrees that the statute of limitations as to
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any violation of federal law that occurs during the term of the cooperation
obligations providéd for in Paragraph 6 of the Agreement will be tolled from the
date upon which the violation occurs until the earlier of the date upon Which the
Offices are made aware of th¢ violation or the duration of the térm plus five years,
aﬁd that this period shall be excluded from any calculation of time for purposes of
the application of the statute of limitations.

B. In the event the Offices determine that the Defendant has breached
this Agreemer.lt, the Offices agree to providé the Defendant with written nc;tice of
sucﬁ breach prior to instituting any prosécuti on resulting from such breach. Within
thirty days of receipt of such notice}, the Defendant shall have the opportunity to
respond to the Offices m writing to explain Athe nature and circumstances of such
breach, as well as the actions the Defendant has taken to addréss and remediate the
situation, Which explanation the Offices shall consider in determining whether to
pursue prosecution of the Defendant. |

C. In the event that the Offices determine that the Defendant has
breached this Agreement: (é) all statements made by or on behalf of the Defendant
to the Offices of to the Court, including the attached Statement of Facts, and any
téstimony given by the Defendant before a grand jury, a court, or any tribunal, or at

any legislative hearings, whether prior or subsequent to this Agreement, and any
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leads derived from such statements or testimony, shall be admiséible in evidence in
any and all criminal proceedings brdﬁght by the Offices againsﬁ the Defendant; and
(b) the Defendant shall not assert any claim under fhe United States Constitution,
Rule 11(f) of the Federal Rules of Criminal Procedure, Rule 410 of the Federal
Rules of Bvidence, or any other federal rule that any such statements or testimbny
made by or on behalf of the Defendant prior' or subsequent to fhis Agreement, or -
any leads derived therefrom, should be suppressed or are otherwise inadmissible.
- The deoision whether conduct or statements of any current director, officer or
employee, or any person acting on behalf of, or at the direction of, the Defendant,
will be imputed to the Defendant}f()r the purpose of determirﬁn’g whether the
Defeﬁdant has violated any provision of this Agfeement shall be in the sole
discretion of the Offices. |

D. The Defendant acknowledges that the Offices have made no
'represeﬁtations, assurances, or promises concerning what sentence may be imposed
by the Court if the Defendant breaches this Agreement and this matter proceeds to
judgment, The Defendant further acknowledges that any such sentence is solely
within the discretion of the Court and that nothihg in this Agreement binds or

restricts the Court in the exercise of such discretion,
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9. Parties to Plea Agreement

A. The Defendant understands and agrees that this Agreement is between

the Ofﬁces and the Defendant and does not bind any other division or section of the
Department of Jestice or any other federal, stete, or local prosecuting,
administrative, or regulatory authority. Nevertheless, the Ofﬁces will bring this
Agreement and the nature and quality of the conduct, cooperation and remediation
" of the Defendant, its direct or indirect affiliates, subsidiaries, and joiﬁt ventures, to
the attention of other prosecuting authorities or other agencies, as well as debarment
authorities, if requested by the Defendant, |

| B. = The Defendant agrees that this Agreement will be execﬁted byan -
authorized corporate representative. The Defendant further agrees that a resolution
duly adopted by the Defendant’s Board of Directors in the form attached to this
Agfeement as Attachment A, authorizes the Defendant to enter into this Agreement
and take all necessary Steps to effectuate this Agreement, and that the signatures on
this Agreement by the Defendant and its counsel are authorized by the Defendant’s
Board of Directors, on behalf of the Defendant.

C. The Defendant agrees that it has the full legal right, power, and

authority to enter into and perform all of its obligations under this Agreement,
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10, Chahge of Corporate Form

~ Except as may otherwise be agreed by the parties in connection with a
particular transactioﬁ, the Defendant agrees that in the eveﬁt that, during the Term
of the Agreement, it sells, merges, or transfers all or substantially all of its
respectiv¢ business operations or the business operations of ité subsidiaries or
~ affiliates involved in the conduct described in Attachment B of the Agreement
attached hereto as they exist as of the date of the Agreement, whether such sale is
structured as a sale, asset sale, merger , transfer, or other change in corporate form,
it shall include in any contract for sale, merger, transfer, or other change in
corporate form a provision binding the purohéser to retain the commitment of the
Defendant or any successor in interest thereto, to comply with the obligations.
described in this Agreement such that the obligations of this Agreement continue to
apply to such busine’ss operations of the Defendant involved in the conduct |
described in Attachment B of the Agreement following the éompletion of the
transaction. Notwithstanding the foregoing, nothing in this Paragraph 10 shall be
construed as applying to assets not owned by the Defendant as of the date
immediately prior to the closing of any such sale, merger, transfer or other change
in corporatgform. Except as may otherwise be agreed by the parties hereto in

connection with a particular transaction, if, during the Term of the Agreement, the
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Defendant undertakes ény change in corporate form that involves business
operations that are material to their consolidated operations or to the operations of |
any subsidiaries or any affiliates ipﬁfolved in the condudf described in Attachment B
of the Agreement attached hereto, whether such transaction is structured as a salé,
asset sale, merger, transfer , or other change in cdrporate’ form, the Defendant shall
provide notice to the Offices at least thirty days pfior to undertaking any such
change in éorporate form. If such transaction (or series of transactions) has the
effect of circumventing or frustrating the enforcement purposes of this Agreement,
as determined in the sole discretion of the Offices, it shall be deemed a breach of
this Agreement.
11. Failure of Court to Accept Agreement

This Agreement is presented to the Court pursuant to Fed. R. Crim. P.
11(c)(1)(C). The Defendarit understands that, if the Court rejects this Agreement,
the Court must;: (a} inform the parties that the Court rejects the Agreefnent; (b)
advise the Defendant’s counsel that the Court is not required to follow the
Agreement and afford the Defendant the opportunity to withdraw its plea; and (c)
advise the Defendant that if the plea is nbt withdrawn, the Court may dispose of the
case less favorably toward the Defendant than the Agreement contemplated. The

Defendént further understands that if the Court refuses to accept any provision of
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this Agreement, neither party shall be bound by the provisions of the Agreement,
12. Presentence Report

The Defendant and the Offices waive the prepal’aﬁion of a Presentence
Invéstigation Report, The Defendant understands that the‘ decision whether to
proceed with the sentencing proceeding without a Presentence Investigation Report
is exclusively that of the Court, In the event the Court directs the preparation of a
Presentence Investigation Report, the Offices will fully inform the preparer of the
Presentence Investigation Répqrt and the Court of the facts and law related to the
Defendént’s case. At the time of the plea hearing, the parties will suggest mutually
agreeable and convenient dates for the sentencing.
13.  Public Statements by the Defendant

A, The Defendant expressly agrees that it shall not, through present or
future attorneys, officers, diréctors, employees, agents orv any other person
authorized to speak for the Defendant make any public statement, in litigatibn or
otherwise, contradicting the acceptance of responsibility by the Defendant set fdrth
above or the faéts described in the Information jand Attachment B. Any such -
céntradictory statement shail, subject to cure rights of the Defendant described
below, constitute a breach of this Agreement, and the Defendant thereafter shall be

subject to prosecution as set forth in Paragraph 8 of this Agreement. The decision
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Whethef any public statement by any such person contradicting a fact contained in
the Information or Attachment B will be imputed to the Defendant for the purpose
of detérmining whether it has breach.ed this Agreement shall be at the sole discretion
of the Ofﬁcc;s. If the Offices determine tﬁat a public statement by aﬁy such person
contradicts iﬁ whole or in part a statement contained in the Information or
Attachment B, the Ofﬁces shall so notify the Defendant, and the Defendant may
‘avoid a breach of this Agreement by publicly repudiating such statement(s) within
five business days after notification. The Defendant shall be permitted to raise
defenses and to assert afﬁrma_tive claims in other proceedings relating to‘the matters
set forth in the Information and Attachinent B provided that such defenses and
claims do not contradict, in whole or in part, a statement contained in the
Information or Attaohrhent B. This Paragraph does not apply to any statement made
by any (present ér former officer, directof, employee, or agent of the Defendant in
the course of any criminal, regulatory, or civil case initiated agaiﬁst such individual,
unless such individual is speaking on behalf of the Defendant.

B. The‘Defeﬁdant agreeé that if it or any of its direct or indirect
subsidiaries or affiliates issues a press release or holds any press conference in

connection with this Agreement, the Defendant shall first consult the Offices to

determine (a) whether the text of the release or proposed statements at the press
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conference are true and accurate with respect to métters between the Offices
and the Defendant; and (bj whether the Offices have any objection to the release
or statement, |
14. Independent Compliance Monitor

A, Promptly after the Offices’ selection pursuant to Paragraph 14(B)
below, the Defendant agrees to retain the Monitor for the term specified in
Paragraph 14(C). The Monitor’s duties and authority, and thé obligations of the.'
| Defendant with respect to the Monitof and the Offices, are set forth in Attachment
D, which is incorporated by reference into this Agreement. Within thirty calendar
days after the execution of this Agreement, and after con‘sultati‘on with the
Department, the Defendant will prppbse to the Offices a pool of three qualified
candidates to serve as the Monitor. If the Department determines, in its sole
discretion, that any of the candidates are not, in fact, qualified to serve as the
Monitor, of if the Department, in its sole discretion, is not satisfied with the
candidates proposed, the Department reserves thé right to seek additional
nominations from the Defendant, The parties will endeavor to complete the monitor
selection process within sixty days of the execution of this agréement‘ The Monitor
candidates or their team members shall have, at a minimum, the following

qualifications:
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(1)  demonstrated expertise with respect to federal anti-fraud laws,
including experience counseling on these issues; |
(2) expetience designing and/or reviewing corporate ethics and
compliance programs, including anti-fraud policies, procedures and
internal controls;
(3)  knowledge of automotive or similar industries;
(4)  the ability to access and deploy resources as necessary to
discharge the Monitor’s duties as described in the Agreement; and
(5)  sufficient independence from the Defendant to ensure effective
and impartial performance of the Monitor’s duties as described in the
Agreement,
\B. The Offices retain the right, in theil* sole discretion; to choose the
Monitor from among the candidates proposed by the Defendant, though the
Defendant may express its preference(s) among the candidates . In the event the
Offices reject all propoéed Monitors, the Defendant shall propbse an additional
three candidates within twenty business days}after receiving notice of the rejection.
This process_shall continue until a Monitor acceptable to both parties is chosen. The

Offices and the Defendant will use their best efforts to complete the selection

process within sixty calendar days of the execution of this Agreement, If, during
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the term of the monitorship, the Monitor becomes unableé to perform his or her
obligations as set out herein and in Attachment D, or if the Offices in their sole
discretion determine that the Monitor cannot fulfill such obligations to the
satisfaction of the Offices, the Ofﬁces shall notify the Defendant of tﬁe releése of
the Monitor, and the Defeﬁdant shall within thirty calendar days of such notice
recommend a pool of three qualified Monitor candidates from which the Ofﬁces
will choose a feplacement. The Monitor will be required to provide monthly
invoices of its fees and expenses, accompanied by a reasonably detailed description
of time expended.

C. The Monitof’s term shall be three years from the date on which the
Monitor is retained by the Defendant, subject to extension or early termination as
described in Paragraph 5. The Monitor’s powers, duties, and responsibilities, as
well as additional‘ circumstances that may support an extension of the Monitor’s
term, are set forth in Attachment D. The Defendant agrees that it will not employ
or be affiliated with the Monitor or the Monitor’s firm for a period of not less than
two years from the date on which the Monitor’s term expires. Nor will the
Defendant discuss with the Monitor or 'ghe Monitor’s firm the possibility of further

employment or affiliation during the Monitor’s term.
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15.  Complete Agreement

This document states the full extent of the Agreement between the parties.
There are no other promises or agreements, express or implied. Any modification of
this Agreement shall be valid only if set forth in writing in a supplemental or revised

plea agreement signed by all parties.
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AGREED:

FOR TAKATA CORPORATION:

Date: 1/ 13 /2“/7

Date: ‘\\L \l"“

M L]

v T

Date: \{!’Z/\. 7

36
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Shigehisa Takada
Chairman of the Board of Directors
Takata Corp.

oA Psea
oy A, Brever™ |
Daniel Suleiman

Covington & Burling LLP
Counsel for Takata Cotp.

KL
Andrew J. Levander
Hector Gonzalez

Mauricio A. Espafia
Dechert LLP

Counsel for Takata Corp.

By:
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FOR THE DEPARTMENT OF JUSTICE:

% ANDREW WEISSMANN

Date: ‘{‘3] (F ]

Date: I- )5 - }7
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Chief, Fraud Section
Criminal Division

By

va A
Bftar K Kidd
Christopher D, Jackson
Andrew R. Tyler
Trial Attorneys
Benjamin D, Singer
Chief, Securities and Financial
Fraud Unit
Robert A. Zink
Assistant Deputy Chief, Securities
and Financial Fraud Unit

BARBARA L. MCQUADE
United States Attorney
Eastern District of Michigan

By: '
<o £ HN
John K. Neal
Chief, White Collar Crime Unit
Erin S. Shaw
Andrew J. Yahkind ,
Assistant United States Attorneys
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" ATTACHMENT A

CERTIFICATE OF CORPORATE RESOLUTIONS

A copy of the executed Certificate of Corporate Resolutions is annexed

hereto as “Attachment A.”
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ATTACHMENT A-

CERTIFICATE OF CORPORATE RESOLUTIONS
OF THE TAKATA CORPORATION

" At a duly held meeting on January 13, 2017, the Board of Directors (the
“Board”) of Takata Corporation (the “Company”) resolved as follows:

WHEREAS, the Company, through its legal counsel, has been engaged in
discussions with the United States Department of Justice, Criminal Division, Fraud
Section and the U.S. Attorney’s Office for the Eastern District of Michigan in
connection with their investigation into potential criminal violations related to the
falsification and manipulation of airbag inflator test data and information provided
to the Company’s customers (the “Investigation”); '

WHEREAS, both Company management and external legal counsel have
leported to the Board the terms and conditions -of a proposed resolution of the
Investigation;

WHEREAS, the Board has been advised by its legal counsel of the terms of
the First Superseding Information and Plea Agreement, with Attachments, as
circulated to the Board (collectively the “Plea Agreement”), including, but not
limited to, the payment of restitution and a criminal fine; and

WHEREAS, the Board acknowledges that the Plea Agreement fully sets forth
the Company’s agreement with the United States Department of Justice, Criminal
Division, Fraud Section and the U.S. Attorney’s Office for the Eastern District of
Michigan with respect to criminal violations identified during the Investigation and
that no additional promises or representations have been made to the Company by
any officials of the United States Department of Justice, Criminal Division, Fraud
Section or the U.S. Attorney’s Office for the Eastern District of Michigan in
connection with the disposition of the Investigation, other than those set forth in the
Plea Agreement.

THEREFORE, this Board hereby RESOLVES that:
1. The Board approves and agrees to the Plea Agreement;

2. The Board approves and agrees that it is in the best interests of the Company
to enter the guilty plea provided for, and agrees to the other terms provided in
the Plea Agreement with the United States Department of Justice, Criminal
Division, Fraud Section and the U.S. Attorney’s Office for the Eastern District
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of Michigan in substantially the form and substance set forth in the form of
the Plea Agreement presented to this Board;

3. The directors of the Company and legal counsel for the Company are hereby
each individually authorized, empowered and directed, on behalf of the
Company, to execute and deliver the Plea Agreement, substantially in such
form as reviewed by this Board, with such changes as such directors or legal
counsel may approve;

4, The directors of the Company and legal counsel for the Company are hereby
each individually authorized, empowered and directed to take any and all
actions as may be necessary or appropriate, and to approve the forms, terms
or provisions of any agreement or other documents as may be necessary or
appropriate to carry out and effectuate the purpose and intent of the foregoing
resolution (including execution and delivery of any such agreement or
document on behalf of the Company);

5. Shigehisa Takada, Chairman of the Board of Directors, or his delegate, be and
hereby is authorized (i) to execute the Plea Agreement on behalf of the
Company, with such modifications as he may approve, (ii) to act and speak
on behalf of the Company, in-any proceeding or as otherwise necessary, for
the purpose of executing the Plea Agreement, including entry of a guilty plea
in court on behalf of the Company, and (iii) to take further action as appears
to him necessary or desirable to carry into effect the intent and purpose of the
foregoing resolution; and

6. All of the actions of the directors of the Company and legal counsel for the
Company, which actions would have been within the scope of and authorized
by the foregoing resolution except that such actions were taken prior to the
adoption of such resolutions, are hereby severally ratified, confirmed,
approved and adopted as actions on behalf of the Company; and

7. The representative directors of the Company are individually authorized,
empowered or directed, to provide to the United States Department of Justice,
Criminal Division, Fraud Section and the U.S, Attorney’s Office for the
Eastern District of Michigan a certified copy of this resolution.
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I hereby certify that the above is a true and accurate copy of the resolutions of
the Board of the Company passed on January 13, 2017.

January 13,2017

Shigehisa Takada
Chairman of the Board of D1recto1s
" Takata Corporation
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ATTACHMENT B
STATEMENT OF FACTS

The following Statement of Facts is iﬁcorporated by réference as part of the
Plea Agreement, dated January 13, 2017, between the United States Department of
Justice, Criminal Division, Fraud Section and the U.S. Attorney’s Office for the
E}astem District of Miéhigan (the “Fraud Section and the Qfﬁce”) and Takata : J
Corporation ("‘Takata” or the “Company”), and the parties hereby agree and stipulate ‘
that vthe féllowing information is true and accurate. Takata admits, accepts, and
acknowledges that it is responsible for the acts of its’_ofﬁcers, directors, employees,
and agents as set forth below, Had this matter proceeded to triaI, Takata acknoWledges
that the Fraud Section and the Office would haye proven beyond a reasonable doubt,
by admissible evidence, the facts alleged below and set forth in the criminal Firét

Superseding Information:
L

BACKGROUND

1. Airbag systems are vehicle safety devices that are intended to protect

occupants in the event of a crash. Airbag systems contain, among other things, an
- inflator and an airbag, Airbag systems are designed so that, in the event of a vehicle
collision, the airbag is deployed.
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2. Whena pollision occurs and an airbag system is deployed, a propellantv
inside the inflator quickly burns, generating a concentrated amount of gas. This gas is
then expelled into the airbag, causing the airbag to inflate,

3. Properly inflated airbags reduce the likelihood that ayvehicle occupant
will be injuréd or kiﬂed. In a collision, an airbag typically inflates within a fraction of
a éecond. Improperlylinﬂated airbags create a risk that a Vehicle occupant could be
injured or, in some instances, killed.

4. As of September 1, 1998, all passenger vehicles sold in the United
States were required to be equipped with front passenger and driver side airbags/.

Relevant Companies, Entities, and Individuals

5. Takata was a Japanese company headquartered in Tokyo, Japan. Takata
was engaged in the development, manufacture, and sale of airbag systems, among ‘
other things. As of 2015, Takata was the second largest supplier of airbagv systems in
the world, accounting for more than 20% of all airbag systems sold that year across
the globe. |

6. TK Holdings Inc. (“TKH”) was a subsidiary of Takata incorporated in the
United States, which had its principal place of business ’in‘ Auburn Hills, vMichig'an.
TKH was primarily responsible for the development, testing, and production of

airbag inflators that Takata sold in North America, including airbag inflators sold in
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the United States.

7. Automobile Original Equipment Manufacturers (“OEMS"’) were
companies that purchased ‘airbag systems from Takata and installed them in vehicles
that they manufactured and sold. OEMs typiéally were caf manufacturers. OEMs

mandated that the airbag systems purchased from Takata had to meet strict safety and

performance requirements that were expressly communicated to Takata, These =

requirements included specific safety and performance spéoiﬁcations for airbag
inflators. .

8, From approximately 2000 through approximately 2015, three Takata
executives—Executive-1, Executive;Z, and Executive-3—communicated regularly
vﬁth TKH regarding the design, production, and testing of airbag inflators, At different
times, Executive-1, Executive-2, and Executive-3 physically worked at Takata
facilities in J apan and the United States.

Takata’s Use of Ammonium Nitrate Inflators in its Airbag Svstems

9. In or around the late 1990s, Takata, through TKH, began developing
“inflators that relied uiaon ammonium nitrate as their primary propellant. Ammonium
nitrate was a highly combustible and unstable chemical conipound. Takata, however,
created and distributed in its inflators a purportedly safe and stable variation of

ammonium nitrate as the propellant, called phase-stabilized ammonium nitrate
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(“PSAN"),

10. From in or around 2000 Rthrough in or around at least 2015, various
OEMs placed orders with Takata to purchase airbag systems that contained‘ inflators
that utilized PSAN propellant, The orders placed by the OEMS to Takata generally
required that the airbag systems meet certain minimum performance and safety
requirements.

11, From in or around 2000 through in or around at least 2015, Takata,
through TKH, produced and sold to the OEMs hundreds of millions of driver and
péssenger side airbag systems containing inflators that utilized PSAN propellant.

Takata’s Production of Inﬂatbr Test Reports to the OEMs

12.  Takata utilized a standardized process to develop and test inflators. This
process consisted principally of two phases: (a) a desigh testing phase; and (b) a
production testing phase. |

13, During the design testing phase, inflators were tested by TKH and
information and data generated froﬁ these tests generally was compiled by TKH, This
information and data typically was provided by Takata or TKH to the OEMs in a
document called a Design Validation (“DV”) report.

14, During the production testing phase, a limited nufnber of airbag system

parts, including inflators, typically were assembled on a mass production line and then -
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tested by TKH to ensure that they met each OEM’s respective safety specifications.
The information and data generated from these tests typically was provided by Takata
or TKH to the OEMs in a document called a Production Validation (“PV*) 1;eport.
Takata’s completion of a passing PV report and its delivery of a passing PV report to
an OEM showing that the inflator met all of the OEM’s safety and performance
specifications typically Waé required before airbag systems could be produced, sold,
and distributed by Takata to the OEMs and subsequently placed by OEMs into their
vehicles. |

15. At various times, additional testing was conducted‘by TKH during the
design testing phase and production testing phase, which generated additional
in‘formation and data. This testing often was conducted by TKH to address design
changes or to address idenfiﬁed issues or problems. The information and data that was
genera‘;ed from these additional tests was typically memorialized in documents called
“Delta” DV or PV reports.These reports generally Were provided by Takata or TKH
to the OEMs.

16.  Once the i}nﬂato‘rs went into ﬁlass production, a subset of inflators from
each respective inflator line typically was tested regularly by TKH to ensure
production quality. This testing was referred to as lot acceptance testing (“LAT”). The

“information and data generated from LAT often was provided by Takata or TKH to the
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OEMs.

17. At various times throughout and following these stages, additional
testing was performed by .TKH. In some instances, this additional testing was
p‘erformed, in response to specific questions and concerns raised by particular OEMs
- during product development and production. In those instances, the information and
data gathered was generally prov_ided by Takata or TKH to the OEMs in reports, among
other forms. | |

18, At ali relevant times, the OEMs used the information and data that was
generated from the tests perfornied by TKH and communicated to the OEMs in repoijts,
among other forms, The OEMs used thié data and information when making decisions
‘about whether to purchase certain airbag systems from Takata.

L

TAKATA’S FALSIFICATION OF TESTING DATA AND REPORTS

19.  From in or around 2000 until in or around 2015, Takata, through its
executives, employees, and agents, knowingly devised and participated in a scheme to
obtain money and enrich Takata by, among other things, inducing the victim OEMs
to purchase airbag systems from Takata that contained faﬁlty, inferior, non-
performing, non—coﬁforming, or dangerous PSAN inflators by deceiving the OEMs

through the submission of false and fraudulent reports and other information that
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concealed the true and accurate test results for the inflators which the OEMs would
not have otherwise purchased as they were.

20. From at least in or around 2000, when Takata began to test PSAN
inflators for the OEMs, Takata knew that certain PSAN inflators were not performing
fo the OEMS’ speci.ﬁcations and that certain PSAN inflators had sustained failures,
including ruptures, during testing,.

21.  During the course of the scheme, and in internal communications,
»Executive; 1, Exécutive-Z, and Executive-3, separately, together, and with others,
routinely discussed the fabrication of test information and data, the removal of
unfa?orable test information and data, and the manipulation of test information and .
data relating to certain PSAN inflators contracted for purchase by the OEMs. For
example:

a. Executive-1, Executive-2, and Exeoutive-3 ‘commonly referred to
the removal or alteration of unfavorable test data that was to be providéd to
Takata customers as “XX-ing” the data.

b. In or around February 2004, Executive-2 explained in an émail to
Executive-1 and others that Executive-2 was “manipulating” test data relating
to a specific PSAN inflator in production for an OEM.

c. In or around February 2005, Executive-1 explained in an email to
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Executive-2, Executive-3, and one other person that they had “no choice” but
to provide manipulated data intended for distribution to a particular OEM.
Executive-2 responded to the group that he, too, believed they had “no
choice but to XX.”

d. In or around March 2005, Executive—l sent an email to

Executive-2, Executive-3 and one other person indicating “XX has been done.,

High and low compared to the spec.”

€. In or around April 2005, Executive-1 directed .a junior engineer to
“Please do XX” in an email that was also sent to Executive#z and Executive-3,
f. In or around June; 2005, Executjve-Z explained in an email to

Executive-1, Executive-3, and others, that they had no choice but to manipulate

test data, aﬁd that they needed to “cross the bridge together.”

22, In order to deceive the victim OEMs and induce them to purchase
certéiﬁ Takata airbag systems containing faulty, inferior, non-performing, non-v
conforming, or dangerous PSAN inflators, Takata provided the OEMs with
materially falée, fraudulent, and misleading test information and data, typically
contained in test reports, aBout the PSAN inflators. The test information and data was
materially false, fraudulent, and misleading because certain test information and data

provided to the OEMs by Takata relating to the PSAN inflators was fabricated,
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removed, or altered (either by strategically adding, editing, or. changing information
and data). |

23. The false, fraudulent, and misleading test information and data .
(typically contained in test reports) relating to the PSAN inflators was sent by Takafa to
the victim OEMs in order to convince them that the PSAN inflators that they
contracted to purchase from Talcata were performing up to the OEMSs’ required
specifications when, in truth and in fact, they were not.

24, Takata provided the victim OEMs with false and misleading test
information and data relating to the PSAN inflators in DV reports, PV repoﬂs, LAT
data, and other reports, among other forms,

25.  The false, fraudulent, aﬁd misleading test information and data relating to
the PSAN inflators that was provided to the OEMs (typically in test reports) by Takata
related to various matters. Most often, the informétion and data related to either
ballistics or effluent gas. Takata’s PSAN inflators had difficulty meeting the OEMs’
specifications relating to ballistiés and effluent gas.

26. Ballistic information and data is obtained based on .‘the energy output
created by the iﬁﬂator during airbag deployment, This informatibn and data is
gathéred, in part, to ensure the safety and efficacy of the PSAN inflator performance

during airbag deployment so as not to endanger the lives of vehicle occupant(s), either
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by under-pressurization—where the airbag does not inflate sufficiently to protect the
occupant during a crash—or over-pressurization—where too much gas is generated
too quickly, increasing the chance that the PSAN inflator will explode potentially
sending shrapnel into the vehicle and potentially injuring or killing the vehicle
occupant(s). Takata provided to the victim OEMs certain ballistic test information and
data (fypically contained in test reports) relating to PSAN inflators that was fabricated,
removed, or altered (either by strategically adding, editing, or changing information
and data).

217. | Effluent gas information and data is generally obtained when the airbag
inflator initiates. This information and data is gathered, in part, to ensure thaf éi‘rbome
toxicity levels resulting from airbag _deplqynient stay Within specified safety
parameters, Takata provided to the victim OEMs effluent gas test information and
data (typically contained in test reports) relating to PSAN inflators that Was fabricated,
removed, or altered (either by strategically adding, editing, or changing information .
and data).

28. The OEMs purchased airbag systems containing faulty, inferior, non-
performing, non-conforming, br de;ngerous PSAN inflators based, at least in part, on
the false, fraudulent, and misleading test information and data (typically included in

test reports) sent by Takata to the OEMs.
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29, The OEMs paid Takata forthe airbag systems containing faulty, inferior,
non-performing, non-conforming, or dangerous PSAN inﬂatoré by transferring funds
through interstate and foreign wires from outside the Eastern District of Michigah into
the Eastern District of Michigan, These funds were transferred in response to invoices
that Takata sent by interstate and foreign wires to the OEMs from the Eastern District
of Michigan to outside the Eastern District of Michigan. For vexamplé, on or about
Névember 28, 2012, Takata caused fo be transmitted an interstate wire transfer of
$42,668.40 frorh Pennsylvania to Detroit, Michigan related to the purcﬁase of airbag
systemé containing the aforementioned airbag inﬂators.

30, The victim OEMs would not have purchased these airbagvsystems from
Takata as they were had the true and accurate test information and data relating to the
PSAN‘inﬂators been communicated and made known to them, Moreover, had the

OEMs been provided with the true and accurate test information and data, the OEMs
eithef would have: (a) insisfed that any problemsAwith the PSAN inﬂatdrs be resolved
prior to installation into their Véhicles; or (b) refused to put the airbag systems
containihg the faulty or problematic PSAN inflators into their vehicles.

31. Inoraround 2008, once certain airbag systems containing faﬁlty, inferior, -
. non-performing, non-conforming, or dangerous PSAN inflators began experiencing -

ruptures in the field, Executive-1, Executive-2, and Executive-3, along with others,
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continued to withhold true and accurate PSAN inflator information and data from
several inflator tests from the OEMs. Some of this test information and data included
- PSAN inflator ruptures and failures that had occurred in testing,
The Victims

32.  Various OEMs purohaséd airbag systems containing faulty,‘ inferior,
non-performing, non-conforming, or dangerous PSAN inflators from Takata based on
false, fraudulent, and misleading.test information and data sent t§ the victim OE‘MS‘
by Takata. As-a result of the fraud scheme, the OEMs paid Takata over one billion
dollars fér tens of millions of Takata airbag systems containing faulty, inferior, non-
performing, non-conforming, or dangerous PSAN inflators. |

33.  Had the victim OEMs known the true and accurate test information and
data relating to the PSAN inflators, the faulty, inferior, non-performing, non-
compliant, or dangerous PSAN inflators would not have been installed in vehicles as
they Were. Due, at least in part, to the false and misleading test information and data
relating to the PSAN inflators that was provided to the victim OEMs, the OEMS
placed tens of mvilklions of airbag systems containing faulty, inferior, non-performing,
non-conforming, or dangerous PSAN inflators into tens of millions of vehicles that

were sold in the United States.
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Takata Management and Compliance

34, frior to Takata becoming a publicly traded company in Japan in 2006,
Takata had minimal Ainternalt controls and compliance systems. Beginning in
“approximately 2006, Takata created a senior executive compliance committee and a
whistleblower hotline. Takata compliance functions failed during the course of the
scheme to identify the misconduct where Takata provided the victim OEMs with‘
materially falsé, fraudulent, and misleading test inforfnatioﬁ and data, typically
contained in test reports, about certain PSAN inflators.

35, Takata did not recognize the warning signs relating to possible
engineering misconduct, including complaints of data integrity concerns raised to
senior management within TKH. Despite the fact that the efforts to falsify test data
were often occurring openly over written communications and verbal discussions,
were known to a number of key Takata éxecutives in the United States and Japan, and
were a consequence of widely-known failing fest data and i‘mm‘ovable production
deadlines, Takata failed to identify‘ any misconduct until 2009. Instead, during the
‘course of the scheme, individﬁals who were most involved either maintained their
positions ér were promoted.

36. Sénior Takata executives became aware of at least some of the

falsifications of testing provided to at least one OEM and a report documenting those ‘
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falsiﬁcatiéns at least as early as 2009. Takata took no disciplinary actions against those
involved until 2015.
III.
TAKATA’S ACCOUNTABILITY
37. Takata acknowledges that the wrongful acts takeh by the participating
executives in furtherance of the misconduct set forth aboverwere within the scope of
their employment at Takata. Takata acknowledges that the vparticipating employees

intended, at least in part, to benefit Takata through the actions described above.
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ATTACHMENT C

CORPORATE COMPLIANCE PROGRAM

In order to address any deﬁciencies’in its internal controls, compliance oodé,
policies, and procedures regarding compliance with its legal and ethical obligafions,
Takata Corporation (thé “Company”) agrees to continue to conduet, in a manner
| consistent with all of its obligations under the Plea Agréement, appropriate reviews
of its ekisting internal controls, pblicieé, and procedures.

Where necessary and appropriate, the Company agrees to adopt a new
complianéé program, or to modify its existing one, including internal controls,
compliance policies, and procedures in order to ensure that it maintains: (a) an
effective system of controls designed to ensure the making, keeping, and providing
to customers of fair and accu’raté data, reports, records, and analyses, including but
not limited to design validation (“DV”) reports, production validation (“PV”)
reports, delta DV reports, delta PV feports, and lot acceptandé testing (“LAT”) data;
and (b) a rigorous compliance program that incorporate‘s relevant internal controls,
as well as policies and procedﬁres designed to effectively detect and deter violations.
At a minimum, this should include, but not be limited to, the following elements to
the extent they are not already part of the Company’s existing internal controls,

compliance code, policies, and procedures:
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High-Level Commitment
1. The Company will ensur,e' that its directofs and senior management
provide strong, explicit, and visible support and commitment to its corpora‘te policy
against violations of its compliance code.
Policies dnd P;focedures
2. The Company will develép and promulgate a clearly articulated and

visible corporate policy against data falsification or inappropriate data manipulation

in any form (collectively, the “data integrity policy”), which policy shall be

memorialized in a written compliance code.
3. The Company will develop and promulgate compliance policies and
procedures designed to reduce the prospect of violations of the data integrity policy

and the Company’s compliance code, and the Company will take appropriate

measures to encourage and support the observance of ethics and compliance policies

and procedures against violation of the data integrity policy by personnel at all levels
of the Company. These policies and procedures shall apply to all directors, officers,

and empioyees and, where necessary and appropriate, outside partics acting on

behalf of the Company, including but not limited to, agents and intermediaries,

consultants, representatives, distributors, teaming partners, contractors and

suppliers, consortia, and joint venture partners (collectively, “agents and business
] ) ?
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paﬁners”). The Company shall notify all employees that compliance with the
~ policies and procedures is the duty of individuals at all levels.of the oémpany.

4,  The Company will ensure that it has a system of internal controls
reasonably designed to ensure the maintenance of fair and accurate data, reports,.
records, and analyses, and to ensure appropriate conduct vis-a-vis the Company’s
customers and government regulators. In particular, this system should be designed
to provide reasonable assurances that:

a. | all data collected as part of the engineering, design, and
production validation process, including but not limited to data used in compiling
DV and PV reports, deh:a DV and.PV reports, and LAT data (collectively, “test
data”), is preserved in an unalterable formét for at least 5 years;

b. éccess to test data is permitted only in accordance with
management’s general or specific authorization;

| c. all test data prévided to the Company’s customers is true and '
accurate, and does not omit material data;

d.  the test data provided to customers is periodically audited in
comparison with the test data originally recorded and appropriate action is taken

with respect to any differences discovered,
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e. all fest data is gathered in acoordanqe with thé applicable test
specifications, applying fair and reaspnable interpretations of any required test
conditions; |

f. the products that are tested as part of thé PV process fairly and
reasonably reflect typical prodﬁots beiﬂg produced on the mass assembly line, and
" are not inappropriately engiﬁeeféd to produce better test data than would be expectéd
from typical products; and

g.  the Company makes immediate disclosures to its customers and
gpvemment regulators régarding the safety and efficacy of its products.

Periodic Risk-Based Review

5. The Company will‘ develop these compliance policies and procedures
on the basis of a periodic risk assessment addressing the individual circumstances of
the Company, in particular the data integrity risks facing the Company, iﬁcluding,
but not limited to, its geographical organization, interactions With various customers,
industrial sectors of operation, involvement in joint venture arrangements, |
importance of licenses and permits in the Company’s operatibns, and degree of
governmental oversight and inspection.

6. The Company shall review its compliance policies and procedures

relating to data integrity no less than annually and update them as appropriate to
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ensure their continued effectiveness, taking into account relevant developments in
the field and evolving international and industry standards.
Proper Oversight and Independence

7. The Company will assign responsibility to one or more senior
corporate executives of the Company for the implementation and oversight of the
Company’s compliance code, policies, and procedures relating to data integrity.
Such corporate official(s) shall have the authority to report directly to independent
monitoring bodies, including intemal audit, the Company’s Board of Directors, or
any appropriate committee of the Board of ‘Directors, and shall have an adequate
level of autonomy from management as well as sufficient resources and authority to
maintain such autonomy. |

Training and Guidance

8. . The Company will implement mechanisms designed to ensure that its
compliance code, policies, and procedures relating to data integrity are effectively
communicated to all directors, ofﬁcer_s, employees, and, where necessary and
appropriate, agents and business partners. These mechanisms shall include: (a)
periodic training for all difectors “and ofﬁcers, all employees in pos‘itions of
leadership or trust, positions that require such ﬁraining (e.g., internal audit, sales,

engineering, legal, compliance, finance), or positions that otherwise pose a risk to
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the integrity of the Company’s data, and, where necessary and appropriate, agents
and business partners; and (b) corresponding certifications by all suoﬁ directors,
officers, employees, agents, and business partners, certifying compliance with the
training requirements.

9. The Company will maintain, or where necessary, establish an effective
system for providing guidance and advice to directors, officers, employees, énd,
where necessaryvand appropriate, agents and business partners, on complying with
the Company’s compliaﬁce code, policies, and procedures relating to data integrity,
including Wheh they need advice on an urgent basis or in any jurisdiction in which
the Company operates. |

Internal Reporting and Investigation
10.  The Company will maintain, or where necessary, establish an effective
system for internal and, where possible, confidential reporting by, and protection of,
directors, officers, employees, and, whefe appropriate, agents and business partners
concerning violations of the Company’s compliance code, policies, and procedures
relating to data integrity.
11. The Company will maintain, or where necessary, establish an effective

and reliable process with sufficient resources for responding to, investigating, and
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documenting allegations of violations of the Company’s compliance code, policies,
and proc‘edures' relating to data integrity. |
Enforcement and Dis¢z'pline

12.  The Company will implement méchahisfns designed to effectively
enforce its compliance code, policies, and procedures, including appropriately
incentivizing compliance and disciplining violations.

13.  The Company will institute appropriate disciplinary procedures to
address, among other things, violations of the Company’s compliance code, policies,
and procedures relating to data integrity by the Cbmpany’s directors, officers, and
“employees. Such procedures should be applied consistently and fairly, regardless of
the position held by, or perceived importance of, the director, officer, or employee.
The Company shall ilhplement procedures to ;ensure that where miséonduct is
discovered, reasonable steps are taken to remedy the hérm resulting from such
misconduct, and to ensure that appropriate steps are taken to prévent further similar
misconduct, iﬁcluding assessing the internal controls, compliance code, policies, and
procedures and making modifications necesséry to ensure the overall compliance

program relating to data integrity is effective.
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Monitoring and T eSting ‘

14, The Company will conduct periodic reviews and testing of its
compliance code, policies, and procedures designed to-evaluate and improve their
effectiveness in preventing and detecting violations relating to data integrity, taking
into account rele\fant developments in the field and evolving international andA-

industry standards.
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ATTACHMENT D

INDEPENDENT COMPLIANCE MONITOR

The duties and authqﬁty of the Independent Compliance Monitor (the
“Monitor”), and the obligations of Takata Corporation (the “Compaﬁy”), on behalf
of itself and its subsidiaries and afﬁliates, with respect to the Monitor and the United
States Departmeﬁt of Justice, Criminal Division, Fraud Section and the United States
Attorney’s Office for the Eastern District of Michigan (the “Fraud Section and the
Office”), are as described below:

1. The Company will retain the Monitor for a period of three years (the
“Term of the Monitorship”), as provided by Paragraph 14 of the Plea Agreement
(the “Agreement”). The Company will select a Monitor agreeable to the Fraud
Section and the Office by the date on which the Court enters judgment in this matter.

Monitor’s Mandate

2. The Monitor’s primary responsibility is to assess and monitor the
Company’s compliance with its legal and ethicall obligations, including those set
forth in the Corborate Compliance Program in Attachment C; so as to specifically
address and reduce the risk of any recurrence of the Company’s misconduct. During
the Term of the Monitorship, the Monitor will review and provide recommendations
for improving the Company’s design, implementation,’ and enforcement of its

compliance and ethics programs for the purpose of preventing future criminal and
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ethical violations by the Company and its subsidiaries, ihcluding, but not limited to,
violations related to the ‘cc‘)nduct giving rise to the Agreement and criminal First
Superseding Information filed in connection with this matter (the “Mandate™). This
Mandate shall include ‘an assessment of the Board of Directors’ and senior
management’s commitment to, and effective implementation of, the corporate
compliance program deséribed in Attachment C of the Agreementj
Company’s Obligations

3. The Company shall cooperate fully with the Monitor, and the Monitor
shall have the authority to take such reasonable steps as, in his or her view, may be
necessary to be ’fully informed about ,‘;he Company’s compliance program in
accordance with the principles set forth herein and applicable la\x}, including
applicable data protection and Iabor laws and regulations. To that end, the Company
shall: facﬂitate the Monitor’s access to the Company’s documents and resources; not
limit such access, except as ‘provided in Paragraphs 5-6; and provide guidance oﬁ
applicable local law (such as relevant data protection and labor laws). The Company |
shaﬂ provide the Monitor with access to all information, documents, records,
fécilities, and employées, as reasonably requésted by the Monitor, that fall within
the scope of the Mandate. The Company shall use its best efforts to provide the
Monitor with access to the Company’s former employees and its third-party vendors,

agents, and consultants.

D-2




2:16-cr-20810-GCS-EAS Doc # 23 Filed 02/27/17 Pg66 of 77 PgID 161

4. Any disclosure by the Company to the Monitor concerning fraudulent
or crirninai conduct shall not relieve the Company of any otherwise applicable
obligation to truthfully disclose such matters to the Fraud Section and the Office.

| Withholding Access |

5. The parties agree that no attorney-client relationship shaﬂ be forrhed
~ between the Company ‘and the Monitor. In the event that the Company seeks to
withhold from the Monitor access to information, documénts, records, facilities, or
current or former employees of the Company that may be subject to a claim of
attorney-client privilege or to the attorney work-product 'doctrine, or where the
Coinpany reasonably believes production would étherwise be inconsistent with
applicable law, the Company shall work cooperatively with the Monitor to resolve
the matter to the sétisfaction of the Monitor.

6.  If the matter cannot be resolved, at the request of the Mohitor, the
Company shall promptly provide written notice to the Monitor and the Fraud Section
and the Office. Such notice shall include a general description of the nature of the
informa‘cion, documents, records, facilities or current or former employees that are
being withheld; as well as the legal basis for withholding access. The Fraud Section
and the Office may then consider whether to ‘make a further request for access to |

such information, documents, records, facilities, or empldyees.
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Monitor’s Coordination with the
Company and Review Methodology

7. In carrying out the Mandate, to the extent appropriate under the
circumstances, the Monitor should coordinate with Company personnel, including
in-house counsel, compliance personnel, and internal auditors, on an ongoing basis.
T hé Monitor may rely on the product of the Company’s processes, such as the results
of studies, reviews, sampling and testing methodologies, audits, and analyses.
conducted by or dn behalf of the Company, as well as the Company’s internal
resources (e.g., legal, compliance, and internal audit), which can assist the Monitor
in carrying out the Mandate through increased efficiency and Company-specific
expertise, provided that the Monitor has confidence in the quality of those resources.

8.  The Monitor’s reviews shoﬁld use a risk-based approach, and thus, the
Monitor is not expected to conduct a comprehensive review of all business lines, all
business activities, or all markets. Tn carrying out the Mandate, the Monitor should
consider, for instance, risks presented by the Company’s (&) organizational structure,
(b) training programs, (c¢) compensation and incentive structureé, ‘(d) intefnal
auditing procésses, .'(e) internal investigation procedures, and (f) reporting
mechanisms.

9. Inundertaking the reviews to carry out the Mandate, the Monitor shall
formulate conclusions based on, among other things: (a) inspection of relevant

documents, including the Company’s current policies and procedures; (b) on-site
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observation of selected systems and procedures of the Company at sample sites,

including internal controls, record-keeping, and internal audit procedures; (c)

meetings with, and interviews of, rel.evant current and, where appropriate, fqrmer

directors, officers, employees, business partners, agents, and other persons at

mutually convenient times and places; and (d) analyses, studies, and testing of the

Company’s compliance program.

Monitor’s | Written Work Plans
10, To cé,rry out the Mand_ate, during the Term of the Monitorship, the

Monitor shall conduct an initial review andlprepare an initial report, followed by at

least two follow-up reﬁews and reports as described in Paragraphs 16—19 below.
With respect to the initial repor@ after consultation With the Company and the Fraud

Segtion and the Office, the Monitor shall prepare the first written work plan within

sixty calendar days of being retained, and the Company and the Fraud Section and

the Office shall provide comments within thirty calendar .days after receipt of the

written work plan. With respect to each follow-up report, after consultation with the

Company and the Eraud Section and the Office, the Monitor shall prepare a written

work plan at least thirty calendar days prior to commencing a reView, and the

Company and the Fraud Section and the Office shall provide comments within -

twenty calendar days after receipt of the written work plan. Any disputes between
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the Company and the Monitor with respect to any written work plan shall be decided
by the Fraud Section and the Office in their scﬂe discretioﬁ.

11. Al written work 'plans shall identify with reasonable speoiﬁcity the
activities the Monitor plans to undertake in execution of the Mandate, including a
written request for documents, The Monitor’s work plan for the initial review shall
include such steps as are reasonably necessary to conduct an effective initial review |
in accordance with the Mandate, including by developing an understanding, to the
extent the Monitor deems appropriate, of the facts and circumstances surrounding
any violations that may have occurred before the date of the Agreement. In
developing such understanding the Monitor is’ to rely, to the extent possible, on
available information and documents provided by the Cofnpany. It is not intended
that the Monitor will coﬁduot his or her own inquiry into the historical events that
gave rise to the Agreement. |

Initial Review

12, Theinitial review shall oonnﬁence no later than one hundréd and twenty
‘calendar days frdm the date of the engagement of the Monitor (unless otherwise
agreed by the Company, the Mom'for, and the Fraud Section and the Office). The
Monitor shall issue a written report within one hundred and fifty calendar days of
commencing the initial review, sétting forth the Monitor’s assessment and, if

necessary, making recommendations reasonably designed to improve the
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effectiveness of the Company’s compliance program. The Monitor should consult
with ‘the ‘Company concerning his or her findings and recommendations on an
ongoing basis and should consider the Company’s comments and input to the extent
the Monitor deems appropriate. The Mﬁﬁitor may also choose to share a draft of his
or her reports with the Company prior to finalizing them, The Monitor’s reports
need not recite or describe comprehensively the Company’s history or compliance
policies, procedures and practices, but rather may focus on those areas with respect
to which the Monitor wishes to make recommendations, if any, for imi)rovement or
which the Monitor otherwise concludés merit particular attention., The Monitor shall
provide the report to the Board of Directors of the Company and contemporaneously
transmit copies to the Dei)uty Chief — SFF Unit, Fraud Section, Criminal Division,
U.S. Department of Justice, at 1400 New York Avenue, N.W., Bond Building,
Washington, D.C. 20005 and the Chief — White Collar Crime Unit, U.S. Attorney’s
Ofﬁce for the Eastern District of Michigan, at 211 W, Fort Street, Suite 2001,
Detroit, MI 48226. After oonsultation with the Company, the Monitor may extend
the time period for issuance of the initial report for a brief period of time with prior
written approval of the Fraud Section and the Office.

13.  Within one hundred and fifty calendar days after receiving the
Monitor’s initial report, "the Company shall adopt and implemeht all

‘recommendations in the report, unless, within sixty calendar days of receiving the
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report, the Company notifies in writing the Monitor and the Fraud Section and the
Office of any recommendations that the Company considers unduly burdensome,
inconsistent with applicable law or regulation, impractical, excessively expensive,
or otherwise inadvisable. With respect to any such reconﬁnendation, the Company
need not adopt that recommendation within the one hundred and fifty calendar days
of receiving the report but shall propose in writing to the Monitor and the Fraud
Section and the Office an altemativé policy, procedure or system designed to aéhieve
 the same objective or purpose. As to any recommendation on which the Company
and the Monitor do not agree, such parties shall attempt in good faith to reach an
agreement within forty-five calendar days after the Compaﬁy serves the written
notice. |

14.  In the event the Company and the Monitor are unable to agree on an
acceptable alternative proposal,.the Company shall proﬁptly consult with the Fraud
Section and the Office. The Fraud Seétioﬁ and the Office may consider the
Monitor’s recommendation and the Company’s reasons for not adopting the
recommendation in determining whether the Company has fully complied withv its
obligations under the Agreement. Pending such determination, the Company shall
" not be fequire‘d to implement any contested recommendation(s).
15, With respect to any recommenda;tion that the Monitor determines

cannot reasonably be implemented within one hundred and fifty calendar days after -
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receiving the report, the Monitor may extend the time period for implementation
with prior written approval of the Fraud Section and the Office.
Follow-Up Reviews

16. >A follow-up review shall commence no later than one hundred and
eighty calendar days after the issuance of the initial report (unless otherwise agreed
by the Company, the Monitor and the Fraud Section and the Office). The Monitor
shall issue a written follow-up report within one hundred and twenty calendar days
of commencing the follow-up review, setting forth the Monitor’s assessment and, if
necessary, making recommendations in the same fashion as set forth in Paragraph
12 with respect to the initial review. After consultation with the. Company, the
Monitor may extend the time period for issuance of the follow-up report for a brief |
period of time with prior written .approval of the Fraud Section and the Office.

" 17.  Within one hundred and twenty calendar days after receiving the
Monitor’s follow-up report, the Company | shall adopt and implement all
recommendations in the report, unless, within thirty calendar days after receiving
the report, the Company notifies in writing the Monitor and the Fraud Section and
the Office concerning any recommendations thaf the Company considers unduly |
burdensome, inconsistent with applicable law 'c‘)r reAgulation, impractical, excessively
expensive, or otherwise inadvisable, With respect to any such recommendation, the

Company need not adopt that recommendation within the one hundred and twenty
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calendar days of réceiving the report but shall propose in writing to the Monitor and
the Fraud Séotion and the Office an alternative policy, procedure, or system designed
to achieve the same objective or purpose. As to 'any recommendation on which the
Company and the Mohitor do not agree, such parties shall attempt in good faith to
reach an agreement within thirty calendar days after the Company serves the written
notice. |

18. In the event the Company and the Monitor are unable to agree on an
acceptable alternative proposal, the Company shall promptly consult with the Fraud
Section and the Office. The Fraud Section and the Office may consider the
Monitor’s recommendation and the Company’s reasons for not adopting the
recommendation iﬁ determining whether the Cdmpany has fully complied with its
obligations under the Agreement. Pending such determination, the Company shaﬂ
not be required to implemeﬁt any contested recommendation(sj. With respect to any
recommendation that the quitor deterrﬁines cannot reasonably be implemented}
within one hundred and twenty calendar days after receiving the report, the Monitor
may extend the }time period for implementation with prior written approval of the
Fraud Section and the Office. |

19.  The Monitor shall undertake a second follow-up review not later than
one hundred and fifty calendar days after the issuance of the first follow—up report.

The Monitor shall issue a second follow-up report within one hundred and twenty
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days of commencing the review, and 'recommendations shall follow the same
procedures described in Paragraphs 16—18. Following the second follow—ﬁp review, .
the Monitor shall certify whether thé Company’é compliance program, including its
policies and procedures, is reasonabiy designed and implemented to prevent and
detect violations of the federal fraud statutes. The final follow-up review and report
shall be corﬁpleted and delivered to the Fraud Section and the Office no later than
thirty days before the end of the Term. |
Monitor’s Discovery of Potenﬁal or Actual Misconduct
20, (é) Except as set forth below in sub-paragrapﬁs (b), (¢) and (d),
shéuld the Monitor discover during the course of his or her engagement any
potentiélly frauduleﬁ or unethical conduct in relation to the design, engineering,
testing, }or manufacturing of the Company’s automotive safety-related products
(collectively, “Potential Miséonduct”), the Monitor shall immediately report the
Potential Misconduct to the Compahy’s General Counsel, Chief Compliance‘
Officer, and/or Audit Committee for further action, uniess the Potential Misconduct
was already so disclosed. The Monitor also may report Potential Misconduct to the
Fraud Section and the Office at any time, and shall report Potential Misconduct to
the Fraud Section and the Office when they request‘ the information.
(b) In some | instanées, the Monitor should immediately report

Potential Misconduct directly to the Fraud Section and the Office and not to the
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Company. The presence of any of the followihg factors militates in favor of reporting
Potential Misconduct directly to the Fraud Section and the Office and not to the
Company, namely, where the Potential Misconduct: (1) poses a risk to public health
or safety or the environment; (2) involves senior management of the Company; (3)
~involves obstruction of justice; or (4) otherwise poses a substantial risk of harm,

(c)  If the Monitor believes that any Potential Misconduct actually
occurred or may constitute a criminal or regulatory violation (“Actual Misconduct”),
the Monitor shall immediately report the Actual Misconduct to the Fraud Section
and the Office. When the Monitor discovers Actual Misconduct, the Monitor shall
disclose the Actual Misconduct solely to the Fraud Section and fhe Office, and, in
such cases, diéclosure of the Actual Misconduct to the General Counsel; Chief
Compliance Officer, and/or the Audit Committee Qf the Company should occur as
the Fraud Section and the Office and the Monitor deem appropriate under the
circumstances.

(d) The Monitor shall address in his or her reports ths
appropriateness of the CompAany’s response to disclosed Potential Misconduct or
Actual Miscondﬁct, ‘whether previously disclosed to the Fraud Section and the Office
or not. Further, if the Company or any entity or person working directly or indirectly
for or on behalf of the Company withholds information necessafy for the

performance of the Monitor’s responsibilities and the Monitor believes that such
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withholding is without just cause, the Monitor shall also immediately discldse thét
fact to the Fraud Section and the Office and address the Company’s failure to
disclose the necessary information in his or her reports.

() The Company nor anyone actiﬁg on its behalf shall take .any'
action to retaliate against the Monitor for any such disclosures or for any other
reason,

Meetings During Pendency of Monitorship

21.  The Monitor shall meet with the Fraud Section and the 'Ofﬁce within
thirty calendar days after providing each report to the Fraud Section and the Office
to discuss the report, to be followed by a meeting between the Fraud Section and the
Office, the Monitor, and the Company.

22, At least annually, and more frequently if appropriate, représentatives
from the Company and the Fraud Section and the Office will méet together to discuss
the monitorship and any suggesﬁons, comments, 01" improvg:ments the Company
may wish to discuss with or propése to the Fraud Section and the Qfﬁce, including
With respect to the scope or costs of the Vmonitvorship.

Contemplated. Conﬁdential ity of Monitor’s _Report&

23. The reports will likely include proprietary, financial, .conﬁdéntial, and

competitive business information. Moreover, public disclosure of the reports could

discourage cooperation, or impede pending or potential government investigations
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and thus undermine the objectives of the monitorship. For these reasons, among
others, the reports and the contents thereof are intended to remain and shall remain
' non—qulic, except as otherwise agreed to by the parties in Writing, or except to the
extent that the Fraud Seétionv and the Ofﬁcé determine in their sole discretion that
disclosure would be in furtherance of tﬁe Fraud Section and the Office’s discharge

of their duties and responsibilities or is otherwise required by law.




